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JOIIN DOE,

Plaintiff, A
V. . ' Case No. 12-C-168

KIRK THOMPSON, DIRECTOR OF THE
KANSAS BUREAU OF INVESTIGATION,
AND FRANK DENNING, JOHNSON
COUNTY, KANSAS SHERIFE,

Defendants.

PLAINTIFE'S RESPONSE TO DEFENDANTS’ |
MOTION FOR SUMMARY JUDGMENT

" The defendants’ 1eaa argumerﬁ for summary judgment is that K.S.A. § 22-4908
Vsomehow prohibits the plaintiff's constl’fuhonal chaﬂencre The choice to lead their brief
with this fallible argument speaks to how difficult it is to argue that the 2011 KORA
requirements are not punitive. To make that argument, the defendants rely on case law
evaluéi:irig offender registration laws enacted in the 1990's. Referring to the massiver
overhaul of Kansés offender registration legislation since that time as mere ”update.s,"’ the
defendants fail o acknowledgé thé KORA's dramatic ﬁmsforﬁaﬂon. The KORA no
longer imposes minor inconveniences O registraﬁts. Current requiréments, such as
- frequent iﬂ—pérson reportiﬁg, payment of registration fees, and disclosure of incredible

amounts of personal information for publication, resemble a combination of probation and




public shaming. The 2011 KORA exhibits ail the h_a}lmarks of retribution, not mere
regulation. Because the KORA is punitive, its retroactive applicaﬁon violates the E‘ﬁ Post
Facto Clause, and the defendants’ motjon ﬁust be denied.
UNCONTROVERTED FACTS
The plaintiff does not disp‘ute the truth of defendants’ ~u11controvérted facts. He
questions the relevancy of paragraphs 8and 9as wel-l as defendants’ motives for including
the paragra?hs. Also, while the plaintiff has‘ no basis to dispute the claims in paragraph
20, 'the' relevance of one officer’s unquantiﬁed pe‘rsona] experience seems marginal at best.
The plaintiff agrees that there are no co;ﬁroverted material fécts an;i that the case s
appropriate to decided on summary judgment.
ARGUMENT & A{fTHORITIES
L A statutory provision cannot ﬁrc—;dude a constitutional challenge. |
Defendants’ lead argument is thét KSA.§ 22—49b8 acts to stop this Court from
granting the plaintiff re.lief for constitutional violations. In support, defendants’ point to
three cases, none of which hold that a court is without power to provide relief for
consti%utional violations. Nor could they.
Article V], Clause 2 of the United States Consﬁ'mtion estab}ish’e's -‘fhe United States
 Constituton, federal statutes, ai}d United States treaties as “the sﬁpreme 1émr of the land.”

Judges in every state are bound to follow the United States Constitution over any




conflicting state Vs'taﬂites, see U.S. Const. art VI, cl. 2, rendering conflicting state laws
“without effect.’; Maryland v. Louisiana, 451 U.S. 725, 746 (1981); see also Hartford Aceiaée_nf &
Fndem., Co., 262 Kan., 570, 576 (1997).

The rétroacﬁve applicatiori of the 2011 Kansas Offender 'Registr'ation Act
amendments violates the Ex Post Facto Clause of the United States Constitution. No state
statutory provision can obscure this Court’s c;b]igation to uphold the United States
Constitution’s proscription of ex post facto punishment. Itis not within the province of the
legislature to bar constitutional cl;xéllenges tostate laws. K.S.AL§ 224908 does not preclude
the plaintiff from obtaining judicial relief for constitutional violations.

II.  The defendants’ argument that the KORA's requirements are not puuﬁve relies
on decisions evaluating registration requitements enacted in 1994, They fail to

acknowledge the dramatic transformation of registration laws in the last 17 years,
~ calling the amendmenis mere “updates.”

The defendants primarily rely on Stafe v. Myers, 260 Kan. 669 (1996), and Smith v,

Doe, 538 U.S. 84 (2003) £o assert that the 2011 KORA is—n-ot pﬁnitive. Their arguments
ignore that both of these cases considered sex offender registration legislation enacted
1994, The defendants fail to address the dramatic transformation in offender registration
requirements over the 17 years between the enactment of the statutes considered in those
cases al}d the enactment of the alﬁéndments at issue in this case. The plaintiff's Ipoﬁon for
surnmary judgment addressésr the KORA’S Igletatnorphosis since Siate v. Af_[y_ers and
distinguishes the KORA from the 1994 Alaska statute considered in -Smith v. Doe. The
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plaintiff will not repeat argument on those cases here, but he incorporates it by reference.
Suffice it to say, the 2011 KO-RA-bears fittle resemblance to 1994 aws in Kansas or Alaska.
The defendants offer two more recent Kansas decisions, but those cases do nothing
move than regufgit_ate the holdings of State v. Myers ai‘ld Smith v. Doe and do not take note
" of the evolution of Kansas registration law. State v. Evans, 44 Kan. App.2d 945 (2010) was
offered by the defendants t0 demonstrate that the registration requirement “remains
nonpuﬁiﬁvef’ t)efendan’{s’ Joint Memorandum in Support of Summary judgment, p. 10.
The defendants reference Evsns’s blind application lof Myers, one that was inserted in
passing and relied on no independent examjnaﬁon..of how registration obligations have
evolved since 1994, FEvans did not evaluate a constii:utiérzal challenge to the KORA; it
examined the proper i.nterpretaﬁon of K.S.A. § 22-4912. After reaching a holding on the
statutory interpretation issue, the court noted, “At oral argument, Evans' counsel claimed
for the first time that he believed Evans meant to argue his motion under K.S.A. 22-4906
fTime period in which required to register; termination of registratipn requirement]. This
isnotonly a new issue on appeal, it was not briefed. Ordinarily this court will not entertain
such anissue.” Id. at 948, The court then summarily dismissed the argument with a citation
t0 Myers. Evans adds no substance to the defendants’ argument. |
The defendants attempt to bolster their reliance on Swith v. Doe'with anunpublished

Kansas Court of Appeals decision, In the Matter of E.LW., 270 P.3d 1229, 2012 Kan. App.




Unpub. LEXIS 114 (Kan. App. February i?, 2012). In the Matter of E.L.W. is not binding
precedentand, thus, gommaﬁds ﬁo ruling in this case. See Kansas Supreme Court Rule 7.04,
Nor should In the Matter of ELW. ﬁersuade the Cowrt’s ruling. Consider the opinion’s
explanation of the Smifh v. Doe holding: “The United States Supreme Court found the
registrants chalienging the Alaska scheme ‘cannot show . . the effects of the law negate
Alaska's intention to establish a civil regulatory scheme’ and, ﬂms, held the regisiration
and disclosure requirements to be ‘nonpunitive.”” 1d. at *10-*11 (quoting Smith v. Doe, 538
U.S. at 105"06): Smith v. Doe’s holding was specific to the 1994 Alasl%a statute and the
distinguishable facts of the case (Alaskan registrants failed to provide facts sutficient to
show punitive effects). Smithv. Doe simpljr does not dicfate the ruling in this or any other
case considering punitive implications of a qﬁahtativeiy distinct regisfrai:ién and
notification statute. The opinion in I thé Matter of E.L.W., relies on outdated aﬁd
distinguishable law aﬁd, like th.e defendants’ motion, does not address the extraordinary
changes to offender registration Jegislation since the early 1990's.

The defendants also offer the éisﬁhgeishéble case of Femedeer v. Haun, 227 ¥.3d 1244
(10th Cir. .2000). In Pémedeer, the United States Court of Appeals for ﬁle Tenth Circuit
considered a corxs‘riﬁtional challenge toa 1998 amendlﬁen’( to Utah’s offender régistﬁa‘don
law.Id. at 1247. The amendmeﬁt e;cpaﬁded. the scope of Utah's pub}ié notification to aillow

dissernination of registry information via the Internet. 1d. The Tenth Circuitpanel held that




the amendment did not violate the Ex Post Facto Clause. Id. at 1253. As explained further
beiow, substantive distinctions between the 2011 KORA and the 1998 U'tah.si:aﬁ-lte; and thé
divergent analytical method employed by the Tenth Cir cuit, lead to the conclusion that the
' Kansas Sﬁpreme Court would not find Femedeer persuasive.

A comparison of the 1998 Utah notification provision with the notification p:évision
-a.:.on’eained in the 2011 KORA demonstrates the iﬂappiica‘bﬂity of Femedeer’s holding {o this
case. COmpared to the 1998 Uteh statute, the 2011 KOﬁA mandates disclosure of the
follox-m‘ng additional inférmatio_r;. offenders’ temporary lodging information, addresses of
employment, addresses of places of education, license plate numbé-rs (inaddition to vehicle
descriptions, which, in Kansas, specifically includes watercrafts and ajrc;:afts), and
* professional licenses, certifications, and designations. Compare Utah Code Aan. § 77-27-
21.5(10) (1998) with K.5.A. § 922-4909(b). The Femedeer decision focused exclusively on the-
public notification aspect of the Utah law. The Tenth Circuit did not have before it the
punitive regisiration requirements of the 2011 KORA, namely the multiqurisdictional In-
'person reporting and fee requirernents, that are fied to the collection and dissemination of
information under the 2011 KORA.

In addition, the .anal}?ﬁcal approach efnpioyed by the Tenth Circuit in Femedeer

varies from the Bx Post Facto framework emﬁloyed by the Kansas Supremé Court in State

.- Myers and the United States Supreme Court in Smith v. Doe. The Tenth Circuit panel




1'eversed the district court bécause it had ascribed pa;‘ﬁcular weight fo excessiveness over :
the other Mendoza-Martinez factors. Id. at 1249. On appeal, the paﬁél conducted its own
examination of the Mendoza-Martinez factors, in an attempt to more gvenly distribute the
weight of each factor. Id. at 12‘4:9-53. This divide-and-conquer approach was rejected by the
United étates Supreme Court in Smith . Doe. 538 US. at 97 (fecognizing that some
Mendf'Jza—Mm'finez factors, including excessiveness, are mote relevant than others).
Moréover, this approach coniradicts the Kansas Supreme Court's express direction that
some factors “should be emphasized” over others in determining whether ;)'ffender
registration legislation is punitive in effect. Myers, 260 Kan at 695 (emphasis added). _Et
particuie-lﬂy contradicts the Kansas Supreme Court’s fiesignaﬁon,of exces'siveness as “the |
key factor” to be considered when evahiaﬁhg whéfher sex offender registration laws
violate the Ex VPost Facto Clause. Myers, 260 Kan. at 696.
CONCLUSTION
Kansas offender registration law has changed drastically As'mcel1994. The 2011
' KORA bears litile resemblance to tﬁe laws considered in Stale v. Myez‘s; oz“ Smith v. Doe.. It
is tine for Kansas o take a‘fresil look at the harsh realities of the new law. When it. does,
the Kansas Supreme Court will no {ioubt join its sister states in recognizing that the

“significant changes” adopted pursuant to the Adam Walsh Act are punitive and, thus,




cannot be applied retroactively. Ohio:v. Willigms, 952 N.E.2d 1108, 1113 (Ohio 2011). The

' defendants’ motion should be denied.
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