IN THE THIRD JUDICIAL DISTRICT OF KANSAS

DIVISION 6
JOHN DOE,

Plaintiff,
V. '

KIRK THOMPSON, DIRECTOR OF THE
KANSAS BUREAU OF INVESTIGATION,
AND FRANK DENNING, JOHNSON
COUNTY, KANSAS SHERIFF,

Defendants.

Case No. 12-C-168

PLAINTIFF'S RESPONSE TO DEFENDANTS’ MOTION TO STRIKE

should remain intact.
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The declarations submitted with the Plaintiff’s motion for summary judgment

The Defendants’ objections regarding the propriety of statements contained in Mr.

and Mrs. Doe’s affidavits should be overruled. The Defendants’ assertions that affidavit

statements are not based on personal knowledge distort the rules regarding the propriety

of lay opinions and inferences and speak to the Defendants’ perception of the weight of the

evidence, not its admissibility. Most of what the Defendants challenge as hearsay is not.

That which is hearsay is admissible because it can be reduced to admissible evidence at

trial. And the Defendants’ best evidence objections frequently miss the mark, both because

the content of writings is not being offered and because the best evidence rule does not

apply at summary judgﬁlentwespecially given that the Defendants do not dispute the




content of .anything challenged on that basis. The Defendants’ motion to strike affidavit
content on these grounds should be denied.

A.  The statements in the affidavifs are based on personal knowledge.

The declarations submitted by the Plaintiff and his wife are based on personal
knowledge and .experience. M. Doe could have provided more detail about his personal
observations, but his already-lengthy declaration is sufficient to establish thé
uncontroverted facts asserted therein. This is especially true given that the Defendants do
not assert that the allegations are untrue, but only that they shou-ld be stricken from .the
summary judgment record.

The Defendants make an example of Mr. Doe’s account of the source of
schoolchildrén’s teasing, asserting that Mr. Doe lacks a sufficient basis to assert the source
or extent of parents’ knowledge about him. But Mr. Doe knows that he has had no
personal interaction with the teasing children’s parents and he knows that his registry
information is widely available on the Internet. Thus, he makes the reasonable inference
that the source of the comments is informatiop gleaned directly or indirectly from the
Offender Registry. See, e.g., Fenje v. Feld, 301 E. Supp. 2d 781, 814 (N.D. I1l. 2003} (“[A]
witness may testify to conclusions he or she infers from the underlying facts. A summary
: judgmént‘affidavit may include inferences and opinions as long as théy are based on

underlying facts of which the affiant has personal knowledge.”); Big Hat Books v.




Prosecutors: Adams, et. al., 565 F. Supp. 2d 981, 986 (S.D. Ind. 2008) (Overruling defendants’
objection “that several of the factual allegations in Plaintiffs' affidavits are ‘merely
speculative” and not within Plaintiffs personal knowledge” because Fed. R. Evid. 701
allows festimony of a lay witness about ”’6pinions or inf.erencés \A;l'ﬁch are . . . rationally
based on the perception of the witness.””). The Court should not ignore the fact that the
registry does whatitis supposed té do—Dbroadly disseminate re gistrants’ criminal histories
and identifiers. Mr. Doe’s inference merely accepts that the registry operates as
contemplated. The Court should make the same Jogical inference.

Descriptions in the Plaintiff's affidavit regarding how the KORA affects him as a
registrant are proper. Hisuse of terms like ”pqniShII*Eent” and “shaming” donot transform
his lay opinions into improper legal conclusions. The context of a legal dispute does not
necessarily morph simple lay terminology into legal jargon. See Harman v. Regional Federal
| Credit Union, Case No, 2:09-CV-366, 2010 U.5. Dist. LEX1S 123317 (N.D. Ind. November 18,
2010) (attached) (denying the defendant’s motion to strike the plaintiff's affidavit
statements that she “presented” certificates of deposit and “demanded” .payment and
noting, “Simply because ‘demand’ and ‘presented’ are iegal terms does not mean that an
individual cannbt use these terms to describe actions within her personal knowledge.”).
Nor does the fact that Mr. Doe's opinion testimony “embraces the ultimate issue or issues

to be decided by the trier of the fact” render them objectionable, K.S.A. § 60-4567(d).




While there is no neéd to strike the declarations and require the Plaintiff to submit
new dec:hraﬁons, Mr; Doe is willing to accept some of thg: Defendants’ criticism and, if the
Court should answer the Defendants’ prayer for relief, he will submit declarations that
include additional details about personal observations and experiences that serve as |
foundation for inferences and opinions therein.

B. The Defendants’ hearsay objections miss the mark.

The Defendants’ hearsay objections miss the mark on two points. First, the majority
of the statemenits the Defendants have Ir;tbeled hearsay are not offered for the truth of the
matter asserted. For example, the Plaintiff certainty does not offer children’s statements
that he is a “bad man,” pervert,” or “pedophile” fmf the truth of the matter asserted, i.e.
that the Plaintiff is a bad man, pervert, or pedophile. Statements like these are offered to
show that the Plaintiff’s chﬂdren suffer from the registry’s dissemination of information
about Mr. Doe and his criminal history, While it is true that the Plaintiff cannot precisely

isolate the registry as the source of each of the commen;cs by the children, the alternative
would be the unlikely culling of court files. It is possible that someone discovered Mr.
Doe’s criminal history in a source other than thé registry. But the registry is designed to
broadly disseminaté information about offenders to children’s parents. .Mr. Doe simply
infers that it accomplishes this task. After all, the constitutionality of the law requifes that

the registry advance the ndn—puniﬁve purpose of public safety by “alerting the public to




the danger of sex offenders in their community.” Smith v. Doe, 538 U.S. 84, 183 (2003). By
virtue of disseﬁina’dng his information to the public, the registry hecessarﬂy causes Mr..
Doe and his famil.y to suffer incidents just like those described in Mr. Doe’s affidavit.

Second, the court can consider hearsay statements in ruling on summary judgment
motions. Summary judgment affidavitsserve the purpose of demonstrating what evidence
exists, not to produce the best evidence, They “set out facts £hat would be admissible in
evidence,” K.5.A. § 60-256(é), and permit the judge to predict what would be offered into
evidence at trial. This standard does not require that information be submitted in a form
that would be admissible at ﬁ‘ial. Stewart v. Horizon Building Corp., 279 P.3d 147, 2012 Kan..
App. Unpub. LEXIS 540, *16 (Kan. App. June 19, 2012) (attached) (“evidence provided for
summary judgment purposes does not have to be in the form required to be admissible at
trial”); see, e.g., Brazil v. Bd. of Comrﬁ’rs, 803 I.2d 1060; 1991 Kan. App. LEXIS 3, *7 (Kan.
App. January 11, 1991) (attached) (ruling that trial counsel’s affidavit was proper even
though counsel would ﬁot be permitted to testify as a witness at trial).

Courts can consider hearsay statements contained within an affidavit on sﬁmmary
judgment if there is a showing, or at least a possibility, that the s’catemén’c would be
submitted in admissible form at trial. Seg, e.g., Jones v. Nobilt, 260 P.3d 1249, 2011 Kan. App.
Unpub. LEXIS 816, *21 (Kan. Apﬁ. October .7, 2011) (attached) (holding affidavits

recounting a meeting and describing out-of-court statements to “contain admissible




evidence”); see also Camarota v. Mayféir Org., Case No. dS-CV—2359, 2008 U.S. Dist. LEXIS |
74963, fn. 4 (D.N.]. September 29, 2008) (attached) (“The general ruie in the Third Circuit
is that evidence capable of being admissible at trial can be considered on a motion for
summary judgment. ... For example, hea;say evidence could be producedina mo‘dop for
summary judgment if the out-of-court declarant could later present that evidence through
direct testimony, which is an admissible form for trial.”) (citations omitted); Kenawell v.
DuBois Bus. College, Inp., No. 3:2005;429, 2008 U.S. Dist. LEXIS 26730; *23-24 (W.D. Pa.
March 20, 2008) (attached) (considering hearsay statements in granting the defendant’s
motion for summary judgement, noting that the hearsay issue could be cleared at trial by
the declarant’s testimony); Cutrona v. Sun Health Corp., No. CV 06-2184-PHX-MHM, 2008
U.S. Dist. LEXIS 83318, at *14 (D. Ariz. Septelﬁber 26, 2008) (attached)("[H]earsay gvidence
produced in an affidavit . . . may be considered if the out-of-court declarant could later
present that evidence through direct testimony, i.e. in a form that would be admissible at
trial.””) (citing J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1542 (3rd Cir. 1990);
Williams v. Borough of W. Chester, 891 F.2d 458, 465 n.12 (3rd Cir. 1989)). |

C. The Defenda.ﬁts’ bést evidénce objeqtions should be overruled.

The Plaintiff can produ;e admissible evidence at trial, both in the form of witness
testimony and docuﬁents, showing that numerous websites and cellular phone

applications disseminate KORA registry information. The Defendants do not dispute that




this is true. Instead, they argue that the court should not consider readily proven facts
because of the best evidence rule, codified at K.5.A. § 60-467. The argument fails on
multiple levels.

For the same reason that courts can consider hearsay at summary judgment, courts
can consider evidence that is not presented in “best evidence” form. Alvarez v. T-Mobile
USA, Inc., Case No. 2:10-2373;%TBS—GGH, 2011 U.S. Dist. LEXIS 146757, *10 (E.D. Cal, Dec.
21,' 2011) (attached) (“Similarly, at the summary judgment stage the court aoes not “focus
on the admissibility of the evidence's form,” but rather ‘focusfes] on the admissibility of its
contents,” Objections on the basis of a failure to comply with the technicalities of
authentication requirements or the best evidence rule are, therefore, inappropriate.”)
((;itaﬁoné omitted); see, e.g., F;*aser v. Goodale, 342 F.3d 1032, 1037 (9th Cir. 2003) (“Because
the diary’s contents could be presented in an admissible form at trial, we may consider the
diary’s contents in the Bank's summary judgment motion.”). This general premise is
underscored when there is no factual dispute related to the documents. See, e.g., Hillery v.
Allstate Indem. Co., 705 F. Supp. 2d 1343, 1350 (5.D. Ala. 2010) ("It would be different if, for
example, plaintiffs contended that the transcripts of the recorded statements were
inaccurate in some material way. In that circumstance, it may be appropriate for the parties
to submit a copy of the recording as a summary jﬁdgmen’c exhibit so t_he. Court could hear

for itself. Here, however, Hillery and Jones do not insinuate that the transcripts are




inaccurate or distorted, but simply attempt to parlay their own misreading of the best
evidence rule into an exclusion of important, 1'eIeva'nt exhibits on summary judgment.”).

The best evidence rule applies when there is a dispute about the content of a
document and that document is ”cloéely related” to controlling issues in the case. “It
should be remembered that the best evidence rule is not an inflexible rule of exclusion but
ratheAr a preferential rulg.” State v. Lovelace, 227 Kan. 348, Syl. § 5 (1980). “[TThe rule
applies to exclude secondary evidence only when the terms of the writing iiself are at
issue.” State v. Woolridge, 2 Kan. App. 2d 449, 449 (1978). Whén the content of the writing
is not closely related to the controlling issﬁes and it would be inexpedient to require its
production, the bést evidence rule does not apply. K.S.A. § 60—467(&)(2)@). It addition, if
the document is lost or has beén destroyed without fraudulent mtent,‘the rule does not
apply. KSA § 60-467(a)(2)(A). The Defendants lodged an objection every time a
document, or even a website, was mentioned—and often when nothing written was
mentioned. They did so without disputing the content. Their strategy appears to be an
“attempt to parlay their own misreading of the best evidence rule into an exclusion of
important, relevant exhibits on summary judgment.” Hillery, 705 F. Supp. 2d at 1350. Their
objections should be overruled.

Citations to websites and affidavit references to website content are sufficient for

summary judgment. A printed copy of website content is sufficient to overcome best




' evideﬁce objections at trial. See, e.g., Telewizja Polska USA, Inc. v. Echostar Satellite Corp.,

2004 U.S. Dist. LEXIS 20845 (N.D. IlL. October 14, _2004) (attached) (Ciﬁl’lg Perfect 10, Inc. v.
Cybernet Ventures, Inc., 213 . Supp. 2d 1146, 1155 (C.D.Cal. 2002) for the proposition that
“printouts of the website are admissible pursuant to the best evidence rule.”). Printed
copies. are attached to this response brief a; Exhibits 38 - 43 (f.or the websites that were not
printer friendly, screen éaptﬁres are supplied).

Furthermore, the best evidence rule does not apply because the content of the
websites is not at issue. The sites are beipg offered only to demonstrate that the .registry
information is being republished, sometimesin aformat that allows viewer comments. See,
e.g.. RN Expertise, Inc. v. Upnited States, 97 Fed. Cl. 460, 473 (Fed. CL. 2011) (“In this case, the
contents of the salicitation amendment are not in dispute. The Government is only seeking
to prove that the amended solicitation was posted to the website, and thergfore, does not
need to produce the original document. Thﬁs, the Court finds that the contract specialist's
declaration is admissible as evidence that the Government provided public notice of the
solicitation amendment.”).

D.  Specific objections refuted

Specific fésponses to each of tﬁe Defendants’ objections in Tables A and B can be

found at the end of the brief.




II.  The court may consider the websites and articles cited in the Plaintiff’s summary
judgment brief.

A.  The best evidence rule does not apply to the websites and cellular phone
applications cited in the Plaintiff’s brief.

The best evidence rule is nb more applicable to the websites and ﬁellular phone
~ applications referenced in the Plaintiff's brief than it is to the websites referenced in the
Plaintiff's sworn declaration. As the sites and applications are offered only to demonstrate
that registry information is republished, sometimes in a format that allows viewer
comments, their contents are not at issue. The preferential best evidence rule does not
command the Court to exclude readily proven facts, the veracity of which the Defendants
do not challenge. However, printed copies of web material are attached to this response

brief as Exhibits 38-43.

B. The Court should consider the well-established matters addressed in the
articles, reports, and studies cited by the Plaintiff.

1. The Defendants’ selective objections did not address a majority of
" the appendix materials cited and supplied by the Plaintiff. By
failing to object, the Defendants waived any objection to the Court’s
consideration of these materials.
An opposing party’s failure to object to material supporting a motion for summary
judgment constitutes waiver of the objection, Johnson v. LInited States Postal Service, 64 F.3d

233, 237 (6th Cir. 1995); Munoz v Int'l Alliance of Theatrical Stage Employees, 563 F 2d205,214

(1st Cir. 1997). “Nothing short of an objection at the Hime evidence is offered” satisfies the
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requirement that objections to evidence be “timely interposed.” Statev. Jones, 267 Kan. 627,
637 (1999) (overruled on other grounds by State v. Deal, 293 Kan. 872, 885 (2012)). Asl the
Defendants did not object to or move to strike the Plaintiff’s Summary Judgment Motion
Appendices I, and H through P in their joint response or their joint motion to strike, the
Court may consider the appendices as substantive evidence.

2, While thé Court need not rely solely the articles, reports, and
studies to reach the conclusions they support, if need not ignore or
strike them either.

Ultimately, there are numerous avenues by which the Court may reach the
conclusions supported by the articles, reports, and studies cited by the Plaintiff. The Court
may point to precedent from other jurisdictions as authority for the .propositions the
offender registries, which depend on broad public dissemination of crﬁninal Hjstory.
information about the registrants to be effective, hurt employment and housing
opportunity, cause public stigma and ostracism, and subject registrants to supervision
comparable fo probation and parole. The Court may look to the evolution of Kansas
registration law, use its common sense and its familiarity with probation and parole, and
take notice of relevant and undisputed matters. Sufficient information abounds from these
-sources to establish the purﬁ‘tive effects of the 2011 KORA.

However, the Court need not disregard the worthwhile articles, reports, and studies

cited by the Plaintiff. The Court may choose to consider the fact that one of the sources

11




cited in the Plaintiff’s brief was relied upon by the United States Supreme Courtrin Smith
v. Doe and that the Alaska Supreme Court relied on reports penned by the same authors
the Plaintiff cites. On that basis, it could find that the sources and authors are .reiiable
authorities on the subjects, and that the studies would be admissible under the learned
treatise hearsay exception. K.S.A. § 60-460(cc). Such a finding would allow the Court to
consider, as admissible evidence, the entire content of the secondary sources offered by the
Plaintiff. But such a finding is entirely unnecessary to consideration of the Plaintiff's
citations to appendix materials because at issue are not adjudicative facts, but legislative
facts, the determination of which is not limited by the rules of evidence.

a. The propriety of judicial consideration of articles, reports,
and studies, along with other relevant material, is evident
from an examination of the Smith v. Doe opinion, offender
registration decisions in other states, and Kansas Supreme
Court decisions.

The Smith v, Doe opinion demonstrates the propriety of combined consideration of
the terms of the statute, a court’s common-sense evaluation of the practical effects of such
terms, outside precedent, and social-scientific repoﬁs in evaluating Ex Post Facto
challenges to sex offender registration legislation. In Smith v, Doe, the United States
Supreme Court majority, and diésentiné Justices, relied on studies and afﬁcles in reaching

their conclusions. The majority premised key portions of its ruling on such sources. For

example, the majority opinion relied on a study not in evidence that was published by the
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Department of Justice (similar to the Department of Justice publication offered by the
Plaintiff: Richard G.-Zevitz & Mary Ann Farkas, Sex Offender Community Noi.zficatioﬁ:
._As.sessin g the Impact in Wisconsin, U.S. Dept. of Justice, National Institute of Justice, Research
in Brief (2000), to which the Defendants quect), as the basis for the holding that the
duration of reporting requirements were not excessivé:

The duration of the reporting requirements is not excessive.
Empirical research on child molesters, for instance, has shown
that, "contrary to conventional wisdom, most reoffenses donot
occur within the first several years after release,” but may occur
"as late as 20 years following release.” R. Prentky, R. Knight,
and A. Lee, U.S. Dept. of Justice, National Institute of Justice,
Child Sexual Molestation: Research Issues 14 (1997).

Smith v. Doe, 538 U.S. at 105. The majority also cited precedent that relied on two reports
published by the Department of Justice, also not in evidence, as the basis for its conclusion
the Alaska Legislature had a factual basis for finding that there was a high rate of
recidivism among convicted sex offenders.

The legislature's findings are consistent with grave concerns
over the high rate of recidivism among convicted sex offenders
and their dangerousness as a class. The risk of recidivism
posed by sex offenders is "frightening and high." McKune v.
Lile, 536 1J.S. 24, 34, 153 L. Ed. 2d 47, 122 5. Ct. 2017 (2002); see
also id., at 33 ("When convicted sex offenders reenter society,
they are much more likely than any other type of offender to
be rearrested for a new rape or sexual assault") (citing U.S,
Dept. of Justice, Bureau of Justice Statistics, Sex Offenses and
Offenders 27 (1997); U.5. Dept. of Justice, Bureau of ]us_tice
Statistics, Recidivism of Prisoners Released in 1983, p. 6 (1997)).

13




Id. at 103.

The concurring and dissenting opinions took the same approach, citing secondary
material and other courts’ opinions in support of various conclusions. Justice Souter relied
on opinions from the Second and Third Circuits for the proposition that “there is significant
evidence of onerous practical effects of being listed on a sex offender registry.” Id. at 109
(citing Doe v, Pataki, 120 ¥.3d 1263, 1279 (2nd Cir. 1997) and E.B. v, Verniero, 119 E.3d 1077,
1102 (3rd Cir. 1997)). 'ITﬁs court can certainl}; take the same approach and look to findings
by other courts for support of what seems to be an obvious, logical conclusion: the purpose
of the registry —broad dissemination of criminal history information—leads to onerous
précﬁcal effects forthose included on the registry. The Court may also follow the approach
taken by Justice Stevens, in his dissent. Justice Stevens used common sense and logic to
conclude that “there can be no doubt that the “widespread public access,” ante, at 12
(opinion in No. 01-729), to this personal and constantly updated information has a severe
stigmatizing effect.” Id. at 111. Justice Stevens even relied on the Amici brief of the Office
of the Public Defender for the State of New Jersey for “examples of threats, assaults, loss
of housing, and loss of jobs experienced by sex offenders after their registration information
was made Widely available.” Id. at 112. This Court may do the same.

Courts routinely take notice of the well-known effects of being included on an

offender registry. In Doe v. Alaska, for example, the Alaska Supreme Court cited numerous
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studies and reports in support of its conclusions regarding Mendoza-Martinez
factors —several of which were published by the same authors evaluating the same subjeéts 7
of the articles submitted by the Plaintiff in this case. The court cited Riéhard Tewksbury,
Collateral Consequences of Sex Offender Registration, 21 J. Contemp. Crim. Just. 67, 75 (2005)
in support of statements that “fojutside Alaska, there have been réports of incidents of
suicide by and vigilantism against offenders on state registries” and that “[t]here are
published reports that offenders are sometimes subjected to protests and group actions
designed to force them out of their jobs and homes.” Doe v. Alaska, 189 P.3d 999, 1010-11
(Aiaska 2008). This report by the same author on the same subject of an article to which the
Defendants dbject (Richard Tewksbury & Elizabeth Ehrhardt Mustaine, Stress and Collateral
Consequences for Registered Sex Offenders, 15(2) J. Pub. Mgmt. & Soc. Pol’y 215 (2009)) was
considered to be probative of the collateral consequences of offender registries even though
the study wasnot specific to Alaska’s regisirants (notably, the article offered by the Plaintiff
discusses data collected from Kansaé registered offenders). In support of the assertion
regarding protests forcing regisn'an{s out of their homes and jobs, the court also cited an
article published in Behavioral Sciences & the Law and penned by Richard G. .Zevitz &
Mary Ann Farkas, id. at 1011, the authors of the United States Department of Justice
publication to Whic.h the Defendants ogject. These represent only a couple of the outside

sources referenced by the court regarding the consequences of offender registration and
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notification regimes, as the court cited a handful of journal articles and also bolstered its
points with a smattering of newspaper articles recording anecdotal accounts of registrant
experiences across the country.

In éddiﬁon, the Alaska Supreme Court referenced precedent from out of state and
employed its own familiarity with the criminal justice system to }‘each significant
conclusions. The court cited the Kansas Supréme Court decision in Myers for the
propasition that “[t]he practical effec’; of such um*estricted_ dissemination could make it
impossible for ’;he offender to find housing or employment.” I (citing State v. Myers, 260
Kan. 669, 696 (1996)). (The Kansas Supreme Court apparently reached that conclusion
stmply by exercising its collective common sense, as o citation follows its statement.) The
Alaska Supreme Court also court used its familiarity with probation and parole, dissenting
opinions in Smith v. Doe, and a law review comment to support its conclusion tha’é the
Alaska act’s requirements were “comparable to supervised release or parole.” Id. at 1012.
This Court may do the same. |

Though not in the context of sex offender registration, the Kansas Supreme Court
has relied on studies, and other secondary material not admitted into evidence, for the basis
of its holdings. For example, in State v. Limon, the Supreme Court considered studies
offered in filed briefs énd heid that ”[t]hése studies persuade us that the Romeo and Juliet

statute presents one of those seemingly paradoxical situations where the classification is
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both over- and under-inclusive.” 280 Kan. 275, 299 (2005). Following this statement, the

court went on to consider the findings of the studies and how they supported the.

conclusion that “the statute burdens a wider range of individuals than necessary for public

health purposes.” Id. This Court may do the same.

b.

The articles and studies cited and quoted are not offered to
prove “adjudicative facts,” subject to the rules of evidence,
but are relevant to “legislative facts.” The rules of evidence
do not apply to "legislative facts” and cannot act to exclude
them from the record.

There is a long history of courts, including the Kansas Supreme Court (see, e.g., State

. Limon, 280 Kan. at 299), relying on studies, articles, and other sources of information not

in evidence. This practice is known as taking notice of “legislative facts.”

They contrast with adjudicative facts, which are facts about
"what the parties did, what the circumstances were, what the
background conditions were." The most commonly cited
examples of legislative facts are Louis Brandeis' recitation of
opinions that working women needed special protectionin his
brief in Muller v. Oregon, and the social science appendix
detailing the deleterious effects of segregation on black
children in Brown v. Board of Education.

Ann Woolhandler, Rethinking the Judicial Reception of Legislative Facts, 41 Vand. L. Rev. 11 1,

111-12 (1988). Judicial notice of these “legislative facts,” as opposed to “adjudicative facts”

specific to a given case, are not governed by the rules of evidence:

Judicial notice embraces at least three distinct subjects: (1)
Judicial notice of adjudicative facts; (2) Judicial notice of
legislative facts; and (3) Judicial notice of law. Only the first

17



type - notice of adjudicative factsis a proper subject of the rules
of evidence, and Federal Evidence Rule 201 governs only this
type of Judicial notice. Judicial notice of legislative facts
concerns a court's lawmaking function - the development of
constitutional, statutory, and common law rules based on
judicially accepted factual assumptions. Judicial notice of law
concerns a court's law finding function.

Edward]. Imwinkelried, 2 Courtroom Criminal Evidence § 3001 (attached). Courts are free _
to consider such facts without being limited to the rules of evidence: “Requiring formal
proof of legislative facts would be inhibiting, time-consuming, and expensive.
Accordingly, courts make wide use of the judicial notice concept when interpreting and
developing the law. ...” 1-201 Weinstein's Federal Evidence §201.511]. Thereisno formal
process for presenting “legislative facts” to a court, and courts sometimes receive an
unbalanced presentation. Woolhandler, supra, at 118. But when a court, such as the United
State Supreme Court in Smith v. Doe, takes notice of a legislative fact that is later cast into
doubt, it can be expected that future litigants will challenge the premise of the earlier
decision:

Butwhen lawyers perteive that a particular showing will affect

the outcome in a case, they tend to make such a showing,

which courts tend to receive. If the court relies on an

imbalanced presentation in one case, attorneys with sufficient

resources and sophistication are likely to respond in later cases

with counter-presentations.  Explicit judicial reliance on

imbalanced information thus creates its own incentive for

correction by showing attorneys what kinds of facts just might

make a difference to the court. One cannot necessarily say that
these presentations will change the prior legal rule, or that

I8




their effect might not have been different if presented before an

carlier rule crystallized. But one can say that it is unlikely that

over time a contestable scientific or social scientific study that

is made the explicit basis of a court decision will remain

unchallenged.
Id. As is typical and expected, Mr. Doe simply challenged a decision based on social
scientific studies by presenting information of a similar format contesting the conclusions
that formed the basis for the court’s decision. That his challenge included social scientific
data, rather than relying solely on information pertinent solely to himself and his
circumstance, was entirely appropriate given the nature of the issue—a matter of
legislative, rather than adjudicative, fact. The Defendants’ objections, which
irnappropriately {reat these matters as adjudicative facts, should be overruled.

C.  Specific objections refuted.

Specific responses to each of Defendants” objections in Table C are set out below.
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cioseph@josephhollander.com
Attorney for Plaintiff John Doe
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